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EPA’s REIGN OVER 404 PERMITTING  
AND MOUNTAINTOP MINING 

S urface coal mining across the Appalachian Region continues to be more federalized 
than ever before. Prior to the turn of the 21st century, surface coal mining across the 
Appalachian Region involved acquisition of a Surface Mining Permit from the 

appropriate state delegated agency. Those projects that involved encroachment within 
regulated waters of the United States were typically authorized by the U.S. Army Corps of 
Engineers (USACE) through the issuance of a Nationwide permit, Nationwide 21 (NWP-
21), including valley fills associated with mountaintop mining activities. Since the turn of 
the 21st century, there has been extensive opposition to mountaintop – valley fill mining 
operations because of the resultant environmental impact (perceived or real) to perennial, 
intermittent, and/or ephemeral streams. This opposition resulted in numerous legal actions 
against the USACE related to their issuance of NWP-21s.  

Representative streams involved in 404 permitting and mountaintop mining. 

regulated stream 



The focus of the 
litigation actions was 

related to the fact that 
Nationwide permits granted permission 

for activities that resulted in “minimal” 
environmental impacts. The opponents to 

mountaintop mining argued that the resultant valley 
fill activities were not “minimal” environmental 
impacts and therefore, the USACE was in violation 
of their regulatory responsibility of administering the 
Section 404 program under the Clean Water Act 
(CWA). From 2001 through 2009, Nationwide 

permits were authorized, utilized, suspended, and 
reauthorized, depending on the “legal” interpretation 
at any one time.  
 
The “New EPA” 
 
After the 2008 election, the new presidential 
administration brought about programmatic changes 
in the regulatory environment and processing for 
surface coal mining operations located across the 
Appalachian Region. The United States 
Environmental Protection Agency (EPA) has 
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exercised its jurisdiction for federal oversight under the 
CWA related to the authorization of surface coal 
mining projects. This was first evinced in the EPA’s 
March 2009 letter to the USACE in which the EPA 
requested information on 108 pending 404 permits that 
were under review by the USACE.   
 
On June 11, 2009, the EPA announced the 
authorization of a Memorandum of Understanding 
(MOU) with the USACE and Department of the 
Interior (DOI) addressing Section 404 and 402 permit 
reviews for Surface Coal Mining activities, including 
the following. 
 
• EPA directed the USACE to initiate the 

proceeding to permanently suspend the use of 
Nationwide Permit 21 for the Appalachian 
Region. 

  
• USACE, EPA, and the DOI’s USFWS agreed to 

develop guidance to strengthen the environmental 
review process in accordance with the CWA 404
(b)1 guidelines. 

 
• EPA will strengthen oversight and review of water 

pollution permits for discharges from valley fills 
under Section 402 of the CWA and state water 
quality certifications under Section 401 of the 
CWA. 

 
• Develop guidance on the development and 

implementation of compensatory mitigation. 
 
• U.S. Department of Interior, Office of Surface 

Mining (OSM), would issue guidance on the 
Stream Buffer Zone Rule. 

 
What Is The Enhanced Coordination Process? 
 
The EPA and USACE developed and implemented the 
Enhanced Coordination Procedures (ECP) related to 
the review of pending Section 404 permit applications 
submitted before March 31, 2009. The ECP is to 
improve the timing, consistency, and effectiveness of 
the environmental reviews of Section 404 permit 
applications with greater public participation. To that 
end, the EPA and USACE issued specific guidance on 
the ECP process on June 11, 2009. The ECP reviews 
are to focus on avoidance and minimization of impacts 

and that 
mitigation addresses 
unavoidable impacts consistent 
with the 404(b)1 guidelines and the 
National Environmental Policy Act (NEPA). 
In the June 11, 2009, letter from Lisa Jackson of 
the EPA to the EPA Regions and USACE Districts 
involved in the Appalachian Region, the EPA 
identified 108 permit application packages under 
review with many of them having been pending for 
more than a year.  
 
Through their initial announcement in August 2009 
and their final announcement on September 30, 2009, 
the EPA identified 79 pending 404 permit applications 
that would be processed through the ECP. The original 
list of 108 pending permits identified in March 2009 
was pared down to 79 based on 31 projects being 
removed from the list because of permit withdrawal, 
authorization, enforcement, and/or non-applicability. 
As part of the ECP review process, the EPA used its 
Multi-Criteria Integrated Resource Assessment 
(MIRA) tool to assess the pending applications 
regarding four principal areas of interest including 
avoidance and minimization of impacts to Waters of 
the U.S., water quality impacts, cumulative impacts, 
and mitigation measures. EPA’s assessment 
determined that all of the pending permits had the 
potential to violate one or more of the requirements 
outlined in the Section 404(b)1 guidelines. 
Additionally, in a September 11, 2009, press release, 
the EPA indicated that all 79 proposed projects would 
likely result in water quality impacts and thereby 
required additional review.  
 
After identification of the 79 permit applications to be 
evaluated under ECP, the EPA and USACE were to 
coordinate on those applications that are ready for 
processing. Once ready for review, the USACE is to 
notify the EPA in writing thereby initiating a 60-day 
review period. During that time, the EPA and USACE 
are to be coordinating with the applicant, the 
applicant’s consultants, and the appropriate state 
agencies in an effort to achieve a resolution to the 
identified impact concerns. From a review of the 
United States Government Accountability Office’s 
GAO 11-101R report entitled Surface Coal Mining: 
Information on Clean Water Act Section 404 Permit 
Reviews under Enhanced Coordination Procedures in 
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Appalachia, 
Focusing on West 

Virginia, it would appear that all 
79 pending applications are not under a 

concurrent review, meaning that many are 
still awaiting the start of the ECP process. That 

report also indicated that the coordination efforts 
involved with the ECP were to include initial 
meetings with the EPA, USACE, state agencies, and 
applicants; reservation of two days at the beginning 
of each month for applicant-agency meetings to ; and 
participation in formal and informal coordination 
between agencies and the applicants. 
 
Are All Projects Reviewed Through The 
ECP? 
 
Permit applications submitted to the USACE after 
March 31, 2009, are not subject to the ECP review, 
but rather are being processed through the USACE’s 
permitting process. Related to the current 404 permit 
process, the use of NW-21 was officially suspended 
in the Appalachian Region on June 18, 2010. 
Therefore, surface coal mining projects that involve 
valley fill impacts to Waters of the United States 
would need to proceed through the Individual 404 
Permitting (IP) process, including adherence to and 
compliance with the Section 404(b)1 guidelines in 
similar fashion to what is being required with ECP 
review.  
 
As part of the Section 404 permit review analysis, 
particular attention will be paid to determining 
whether a proposed project includes the following. 
 
• avoidance and minimization of direct, indirect, 

and cumulative impacts to Waters of the United 
States (including aquatic resources and drinking 
water supplies); 

 
• evaluation of a full range of alternatives 
 
• maintenance of water quality standards 

(including numeric and narrative criteria) 
 
• development of functional compensatory 

mitigation  
 

 

The federal review of a 404 permit must also include 
a comprehensive evaluation of potential impacts 
consistent with NEPA, including consideration of 
cumulative impacts and incorporation of appropriate 
compensatory mitigation that would allow for a 
finding of no significant impact. In its April 1, 2010, 
memorandum, Detailed Guidance: Improving EPA 
Review of Appalachian Surface Coal Mining 
Operations Under the CWA, NEPA, and 
Environmental Justice Executive Order, the EPA 
references that while there are no regulatory 
thresholds related to acceptable impacts, projects 
with stream impacts of greater than one mile, or more 
than one valley fill, are considered to likely result in 
significant adverse impacts. As acknowledged in the 
EPA’s letter, even though there is no regulatory 
threshold, mining companies need to be mindful of 
the EPA’s “working” interpretation for the 
magnitude of “significant adverse impacts.” 
 
EPA’s Involvement Includes More Than Just 
404 Permits 
 
EPA has also focused its attention on water quality 
discharges associated with the issuance of National 
Pollutant Discharge Elimination System (NPDES) 
permits in accordance with Section 402 of the CWA. 
States typically issue NPDES permits and, as part of 
their regulatory oversight capacity, the EPA has 
expressed concerns to the states related to the 
interpretation of narrative and numeric water quality 
standards for coal mine discharges. In its April 1, 
2010, memorandum, the EPA indicates that it has 
reason to believe that discharges from surface coal 
mining operations have the potential to cause impacts 
to applicable water quality standards downstream of 
valley fill activities. The EPA also references the link 
of elevated dissolved solids and conductivity water 
quality conditions with changes in the biological 
community. A common study referenced by the EPA 
to buttress its water quality concerns is the Pond and 
Passmore, et.al, study of 2008. As identified in the 
April 1, 2010 memorandum, the EPA’s oversight 
review is requiring the permitting authority to 
complete a Reasonable Potential Analysis to 
determine whether a “subject” discharge will result 
or have a reasonable potential to cause or contribute 
to a change above a numeric or narrative water 
quality standard. In the event that a mining discharge 
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would be identified to have a reasonable 
potential to exceed a numeric water 
quality standard, the NPDES permit is to 
include water quality-based effluent 
limits (WQBEL) to achieve compliance 
with that state’s numeric water quality 
standards.  
 
With respect to narrative standards, the 
EPA has identified concerns with the 
effects of elevated levels of total 
dissolved solids, conductivity, sulfates, 
and selenium. The EPA has requested 
that states demonstrate how the 
reasonable potential analysis would be 
completed so that narrative standards are 
maintained and develop effluent limits, 
when needed, to maintain consistency 
with the state’s narrative water quality 
standards. Related to this point, the EPA 
has provided guidance that stream 
quality with specific conductance levels 
greater than 500 uS/cm will typically 
impair the biological community and 
specific conductance levels less than 
300 uS/cm typically will not. In its April  
1, 2010, memorandum, the EPA 
guidance includes that the in-stream 300 
uS/cm level should be incorporated into 
the states’ NPDES permit process to 
address meeting the appropriate state 
narrative water quality standards. For 
projects that involve specific 
conductance levels between 300 and 500 uS/cm, the 
EPA guidance recommends inclusion of permit 
conditions to provide protection against specific 
conductance levels exceeding 500 uS /cm. 
 
The EPA’s NPDES oversight also involves Anti-
Degradation Analyses be conducted to protect 
outstanding national waters and high quality waters. 
Authorization of discharges to high quality waters need 
to include a social and/or economic justification. 
Additionally, in areas for which General NPDES 
permits have been typically used, the EPA is 
recommending to their Regions that they require 
Individual Permits in order to maintain and protect 
water quality standards.  
 

What Is The Status Of The ECP Review And 
Are 404 Permits Being Issued? 
 
According to the EPA’s Website, the statistics on its 
review of the 79 permits show that 6 permits were 
issued, 31 are waiting to start their review through the 
ECP process, 39 permit applications have been 
withdrawn, and EPA submitted its recommendation 
letter to the USACE for 2 applications. An example of 
the EPA’s involvement in the evaluation of 404 
permits is demonstrated in its approval of the Hobet 
Mining – Surface Mine 45 Project in Lincoln, West 
Virginia. This project initially proposed more than 
32,000 linear feet of stream impacts, but after EPA’s 
involvement through the ECP process, the project 
impacts were reduced by 50% (16,267 linear feet) 

Valley fill at a West Virginia coal mining operation 
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while still allowing 
for 91% of coal 

extraction. That project approval 
also included stream monitoring, an 

adaptive management plan for conductivity, 
and compensatory mitigation.  

 
The breadth of the EPA’s authority is best 
demonstrated in their involvement in the Mingo-
Logan Coal Company – Spruce No. 1 Project. The 
USACE issued a 404 permit for this project in 2007. 
The proposed project would impact approximately 
seven miles of stream with valley fills. The issuance 
of the permit was challenged by environmental 
groups, tying the project up in litigation. In October 
2009, the EPA notified the USACE that the Spruce 
No. 1 project may result in unacceptable adverse 
impacts and that it was going to review the project 
through the exercising of its 404(c) veto authority. 

After coordination efforts that extended for more 
than a year, the EPA has stopped the proposed 
mining activities that would have involved stream 
impacts associated with valley fills. The EPA’s 
January 13, 2011, press release references that the 
proposed project would have involved filling more 
than 35,000 feet of high quality streams with a failure 
to consider cumulative impacts and submission of an 
inadequate compensatory mitigation package. 
Programmatically, the EPA has rarely enacted its 
“veto” authority. Through the history of the CWA, 
the EPA had only exercised its veto authority on 12 
other occasions. The veto of the Spruce No.1 Project 
should be considered symbolic of the EPA’s current 
“oversight mindset” and the regulatory involvement 
under this administration, as it relates to mining 
activities in Appalachia.  
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Mountaintop mining in West Virginia. 



What Is The Future For Clean Water Act 
Authorizations For Appalachia? 
 
As previously discussed, the EPA has increased its 
involvement in the review of both Section 404 and 402 
authorizations. The development of mining operations 
consistent with the “old” Nationwide 21 authorizations 
is a thing of the past. The EPA and USACE have 
demonstrated that 404 and 402 authorizations are being 
issued and can be obtained for projects in the future. 
However, proposed projects will need to proceed 
through the “Individual” permit (IP) process and 
include a detailed 404(b)1 analysis, water quality 
assessments to address the reasonable potential 
analysis, evaluation of cumulative impacts, and 
development of a compensatory mitigation package. 
The 404(b)1 analysis will need to address avoidance 
and minimization of impacts and assessment of the 
existing and resulting biological, chemical, and 
physical conditions of the Water of the United States 
and the surrounding environment. The water quality 
assessments will need to address how proposed 
practices will maintain and not impact the numeric and 
narrative water quality standards. Compensatory 
mitigation will need to provide functional replacement 
and protection for the subject watershed. Additionally, 
mitigation will most likely be required for not only 

perennial streams, 
but also include 
compensation for intermittent 
and ephemeral streams.  
 
Incorporation of many of the analyses required for 
advancement through the federal IP process may be 
resisted by many due to costs or a philosophical 
difference of opinion with the EPA. EPA has clearly 
demonstrated that the federal 404 and 402 permit 
approval process will scrutinize all applications. 
Individual permits have been issued for those projects 
that address the minimization of impacts, water 
quality, and mitigation issues. EPA has demonstrated 
through the ECP that “there is no hurry” to authorize 
pending projects. The ECP has functionally been in 
operation since the fall of 2009 and 39 projects are still 
waiting to begin their 60-day review through the ECP 
because the EPA is awaiting additional information 
from the applicant. For many in business, time is 
money; therefore, early incorporation of the 404(b)1 
analysis, water quality, and mitigation components into 
project development may equate to money best spent 
to assist advancing proposed projects through the 
federalized coal mining approval process.  
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If you would like more information about surface coal mining across the Appalachian Region,  U.S. UPA and the Sec-
tion 404 program under the Clean Water Act (CWA), or the services that Skelly and Loy provides, please contact one 
of the following. 
 
Paul J. DeAngelo, Biologist, Director of Natural Resources, at 800-892-6532, or pdeangelo@skellyloy.com 
 
Thomas R. Johnston, Jr., Assistant Vice President, Harrisburg Environmental Services, at 800-892-6532, or tjohns-
ton@skellyloy.com 
 
Phillip C. Mullins, P.E., Vice President and Regional Manager, Wise, Virginia, at 276-328-0056, or 
pmullins@skellyloy.com  
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